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§10.51

employees or representatives are in-
ducements within the meaning of the
Act.

Subpart D—Exclusion

SOURCE: T.D. ATF-364, 60 FR 20427, Apr. 26,
1995, unless otherwise noted.

§10.51 Exclusion, in general.

(a) Exclusion, in whole or in part oc-
curs:

(1) When a practice by an industry
member, whether direct, indirect, or
through an affiliate, places (or has the
potential to place) trade buyer inde-
pendence at risk by means of a tie or
link between the industry member and
trade buyer or by any other means of
industry member control over the
trade buyer, and

(2) Such practice results in the trade
buyer purchasing less than it would
have of a competitor’s product.

(b) Section 10.52 lists practices that
create a tie or link that places trade
buyer independence at risk. Section
10.53 is reserved and will list practices
not resulting in exclusion. Section 10.54
lists the criteria used for determining
whether other practices can put trade
buyer independence at risk.

§10.52 Practice which puts trade
buyer independence at risk.

The practice specified in this section
is deemed to place trade buyer inde-
pendence at risk within the description
of exclusion in §10.51: Industry member
payments of money to the employee(s)
of a trade buyer without the knowledge
or consent of the trade buyer-employer
in return for the employee agreeing to
order distilled spirits, wine, or malt
beverages from the industry member.
The practice enumerated here is an ex-
ample and does not constitute a com-
plete list of those situations which re-
sult in such control.

§10.53 Practices not resulting in ex-
clusion. [Reserved]

§10.54 Criteria for determining trade
buyer independence.

The criteria specified in this section
are indications that a particular prac-
tice between an industry member and
an officer, employee, or representative
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of a trade buyer, other than those in
§10.52, places trade buyer independence
at risk. A practice need not meet all of
the criteria specified in this section in
order to place trade buyer independ-
ence at risk.

(a) The practice restricts or hampers
the free economic choice of a trade
buyer to decide which products to pur-
chase or the quantity in which to pur-
chase them for sale to retailers and
consumers.

(b) The industry member obligates
the trade buyer to participate in the
promotion to obtain the industry mem-
ber’s product.

(c) The trade buyer has a continuing
obligation to purchase or otherwise
promote the industry member’s prod-
uct.

(d) The trade buyer has a commit-
ment not to terminate its relationship
with the industry member with respect
to purchase of the industry member’s
products.

(e) The practice involves the industry
member in the day-to-day operations of
the trade buyer. For example, the in-
dustry member controls the trade buy-
er’s decisions on which brand of prod-
ucts to purchase, the pricing of prod-
ucts, or the manner in which the prod-
ucts will be displayed on the trade buy-
er’s premises.

(f) The practice is discriminatory in
that it is not offered to all trade buyers
in the local market on the same terms
without business reasons present to
justify the difference in treatment.
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